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Del gamuukw - The inplications for the Prairie Treaty First Nations'

On Septenber 17, 1999, the Suprene Court of Canada nmade a very
inmportant ruling with respect to the spirit and intent of the
Treaties. In the case of Marshall v. The Queen, the court found:

Firstly, even in a nodern comrercial context, extrinsic

evidence is available to show that a witten docunent does not

include all of the ternms of an agreenent.

Secondly, even in the context of a treaty docunent that

purports to contain all of the terns, this Court has made it

clear in recent cases that all extrinsic evidence of the
historical and cultural context of a treaty may be received
even absent any anbiguity on the face of the treaty.

Thirdly, where a treaty was concl uded verbally and afterwards

witten up by representatives of the Crown, it would be

unconsci onable for the Ctowmn to ignore the oral terns, while

relying on the witten terms.?
Even though the Marshall case dealt with the Treaty of 1760-613
t he decision has huge ramfications for Treaty First Nations in the
West. It is continuing the process started in Sinon* and Van der
Peet® and elaborated in Del ganuukwf, where the court finally
recogni zed that First Nations oral tradition is the equival ent of
the witten word. Consequently, these decisions will allow First

Nations to achieve a contenporary understanding of their sacred

Treati es.
First, I will set out the various interpretation principles as
enunci ated and culminating in R v. Badger’. Second, | wll exanine

how t he nunbered Treaties were considered by both First Nations and
the British Ctown. Third, | wll be addressing both the witten

text and the Elders understanding of the Treaties. Specifically,
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| want to analyze the issue of |and surrender; peace and friendship
agreenents; reserves; and the Treaty right to hunt, fish, and trap.
Finally, | want to examne the inplications of Delganmuukw for
Treaty First Nations. Specifically, | wll be denonstrating how
Del ganuukw coul d be used to inplenent the Treaties w thout changing
the witten text.

Treaty Interpretation Principles

When consi dering whether the Suprenme Court of Canada has
properly interpreted the spirit and intent of the Treaties, we nust
keep in mnd the various interpretation principles established by
the court. One of the first instances where the court established
the Treaty interpretation principles was in the case of R .
Nowegijick® It stated: treaties and statutes relating to |ndians
should be liberally construed and doubtful expressions resolved in

favour of the Indians. °

The court also adopted the Anerican
deci sion of Jones v. Meehan® which states: Indian treaties should
be construed, not according to the technical neaning of their
words, but in the sense that they would be naturally understood by
the Indians. ** Utimtely, these principles from Nowegijick have
been adopted in later Suprene Court of Canada decisions. For
exanpl e, in cases |ike Horseman and Badger, the starting point for
the court is these principles.

In exam ning these two principles, it is quite apparent

that the court is recognizing that there are problens in legally



3
understanding the spirit and intent of the Treaties. Therefore, if
there are any questions about the neaning of the Treaties, then
they nust be interpreted in the First Nations favour. More
inportantly, the court nmust also take into account the traditional
First Nations understanding of the Treati es.

In the case of Badger, a case which exam nes Treaty Eight,
the Suprene Court of Canada |aid out the follow ng summary of the
Treaty interpretation principles:

At the outset, it may be hel pful to once again set out sone
of the applicable principles of interpretation. First, it
nmust be renmenbered that a treaty represents an exchange of
sol emn prom ses between the Crown and the various Indian
nations. It is an agreenent whose nature is sacred. Second,
t he honour of the Crown is always at stake in dealing with
| ndi an people. Interpretations of treaties and statutory
obl i gati ons which have an inpact upon treaty or abori gi nal
rights nmust be approached in a manner which maintains the
integrity of the Crown. No appearance of sharp dealing
wll be sanctioned. Third, any anbiguities or doubtful
expressions in the wording of the treaty or docunent nust
be resolved in favour of the Indians. A corollary to this
principle is that any |imtations which restricts the
rights of the Indians under treaties nust be narrowy
construed. Finally, the onus of proving that an abori gi nal
or treaty right has been extinguished Iies upon the Crown.
There nust be strict proof of the fact of extingui shnent
and evidence of a clear and plain intention on the part of
t he governnent to extinguish treaty rights.*?

At face value, these principles should benefit First Nations in
their cases. Unfortunately, when it cones to nmaking a decision, the
court often ignores these principles and goes back to the witten
text of the Treaties, or it relies on a precedent that was based on
i naccurate, inconplete information.

Under st andi ng the Nunbered Treaties
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The courts have taken a very narrow view of the nunbered
Treaties. Very few of the judges recognize that the nunbered
Treaties are not |and surrender Treaties but rather they are peace
and friendship Treaties where the Treaty First Nations agreed to
share the land wth the non-Native settlers. There have been a

nunber of cases that have exam ned the neaning of the Treaties.

First, | wll address aspects of the Re: Paulette® decision.
Second, | will look at Wlson J. s dissenting judgnent in Horsenan.
Third, | wll analyze the notion that Indian treaties are sui

generis and how the court has defined the Treaties in the Sinon
decision. Finally, I wll consider how the court dealt with the
oral tradition in the Del ganuukw case.

One of the first cases to recognize that the nunbered
Treaties are peace and friendship treaties was the |ower court
decision in Re: Paulette. The judge accepted the follow ng
i nformati on about Treaty El even:

Most witnesses were firmin their recollection that |and

was not surrendered, reserves were not nentioned, and the

mai n concern and chief thrust of discussions centred around
the fear of losing their hunting and fishing rights, the

CGovernnent officials always reassuring themw th variations

of the phrase, as long as the sun shall rise in the east

and set in the west, and the rivers shall flow, their free
right to hunt and fish would not be interfered with.*
It is inportant that the Elders in the Northwest Territories
believe that their nunbered Treaties were not |and surrender
Treaties. | believe that this finding is indicative for any of the

nunbered Treaties. In addition, this decision denpbnstrates the
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viability of the oral tradition. Based on the information of the
El ders, Morrow J. stated:

On the evidence before ne | have no difficulty finding as
a fact that the area enbraced by the caveat has been used
and occupi ed by an indi genous peopl e, Athapascan-speaking
I ndians, from time imenorial, that this land has been
occupied by distinct groups of these sane |ndians,
organized in societies and wusing the land as their
forefathers had done for centuries, and that those persons
who signed the <caveat are chiefs representing the
present -day descendants of these distinct Indian groups.®
This finding by Morrow J. is inportant because it can be applied to
sonme of the First Nations in Canada. It is recognizing that First
Nati ons having been living on Turtle Island since tinme i menorial .
It counteracts the racist Doctrine of Discovery that argues this
land was terra nullius when the Europeans first canme to our
traditional territories. This is a first step in recognizing that
First Nations held Aboriginal title to their traditiona
territories.
The final aspect of this case is the recognition by Mrrow
J. that there are problenms wth understanding the true nature of
the Treaties. He found:
there was either a failure in the neeting of the m nds
or that the treaties were nere peace treaties and did not
effectively termnate Indian title - certainly to the
extent that it covered what is normally referred to as
surface rights - the use of the land for hunting, trapping,
and fishing.'®
This is one of the rare occasions where a judge has acknow edged
that there are questions about the true neaning of the nunbered

Treaties. Morrow J. was the first to find that there was no neeting
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of the minds on the issue of |and surrender. Even though this case'’

was specific to Treaty Eleven, | would argue that Treaty First
Nations did not surrender their traditional territories but rather
signed Treaties of peace and friendship.

Anot her judgnent to consider is WIlson J. s dissent in
Hor seman. She st at ed:

The interpretative principles devel oped in Nowegijick and
Si non recogni ze that Indian treaties are sui generis. These
treaties were the product of negotiation between very
different cultures and the | anguage used does not reflect,
and it should not be expected to reflect, wth total
accuracy each party s understanding of their effect at the
time they were entered into. This is why the courts nust be
especially sensitive to the broader historical context in
whi ch such treaties were negotiated. They nust be prepared
to look at that historical context in order to ensure that
they reach a proper understanding of the neaning that
particular treaties held for their signatories at the tine.

In other words, to put it sinply, Indian treaties nust be
given the effect the signatories obviously intended themto
have at the tinme they were entered into even if they do not
conply with today s formal requirenents. Nor should they be
underm ned by the application of the interpretative rules
we apply today to contracts entered into by parties of
equal bargai ni ng power. *®
| have to agree with nost of what WIlson J. said about the nunbered
Treaties. It is inportant to consider what the signatories were
consi dering when they were negotiating the Treaties. There were two
very distinct cultures® involved and because of that, there was
going to be sone challenges. However, | would add one aspect to
Wlson J. s dissent. | would refer to the case of Sparrow and the

definition of existing Aboriginal rights. It suggests that those
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rights are affirmed in a contenporary form rather than in their
primeval sinplicity and vigour. ?° | would respectfully argue that
this definition would also apply to Treaty rights. As such, the
court must look at the Treaty rights in a current manner?. This
means it must consider what the Treaty rights nean today and not
when the Treaties were signed. If this process is followed then it
will have the effect of nodernizing®® the Treaty and, nore
inmportantly, it wll reflect what our forefathers intended when
t hey signed the Treati es.

Anot her case to consider is Sinmon. This is one of the few
cases where Treaty First Nations were successful. The court
recogni zed that a treaty with the Indians is unique, that it is an
agreenent sui generis which is neither created nor termnated
according to the rules of international law.?® It is hard to
conprehend what the court neans by sui generis. Academ cs John
Borrows and Leonard Rotman argue that:

in maki ng sui generis determ nations of Aboriginal rights,

courts nmust look to notions of collective, physical, and

cultural survival, as well as specific Aboriginal |aws,
custons and practices. Reading both of these elenents into
the jurisprudence would serve as a nore appropriate
interpretative prism through which the courts may find
resolution to Aboriginal rights disputes.?
| believe that the court used this termto describe the Treaties
because they do not know how to accurately define the Treaties. It

is going to take tinme for the courts to be able to conprehend the

i nportance of the Treaties and then properly determ ne the neaning



of the Treaties.
It is interesting how the court defined the Treaties in
Sinon. It stated:
In ny view, Parlianment intended to include within the
operations of s.88 of the Indian Act, all agreenents
concluded by the Ctowmn with the Indians, whether |and was
ceded or not. None of the Miritine treaties of the
ei ghteenth century cedes land. To find that s.88 applies
only to land cession treaties would be to limt severely
its scope and run contrary to the principle that Indian
treaties and statutes relating to Indians should be
liberally construed and uncertainties resolved in favour of
t he I ndians.?
The court has taken a literal approach to the nunbered Treaties. It
is inferred that because of the witten text of the Treaties that
the nunbered Treaties are l|land cession treaties. There 1is
definitely a question over the issue of land®® as it relates to the
nunbered Treaties. The Federal Crown believes the Treaties are | and
surrender Treaties. Treaty First Nations believe that their
Treaties are of peace and friendship, whereby they agreed to share
six inches of topsoil wth the non-Native settlers. It is obvious
that sharing does not correspond to |land surrender. It wll be
denonstrated later in this paper that the oral tradition is very
clear that Treaty First Nations did not sell their traditiona
territories.
The final case that I wll exam ne is Del ganuukw. Al t hough
this case deals with Aboriginal title and the land clains of the

G tskan and Wet suwet en Nations, Chief Justice Lamer, witing the

principle judgnent, nade a very inportant finding. He stated:



9

Not wi t hst andi ng the chall enges created by the use of oral
histories as proof of historical facts, the laws of
evidence nust be adopted in order that this type of
evi dence can be accommodat ed and pl aced on an equal footing
with the types of historical evidence that courts are
famliar wth, which largely consists of historical
docunents. This is a long-standing practice in the
interpretation of treaties between the Crown and Abori gi nal
peoples. ... To quote Dickson CJ., given that nost
Aboriginal societies did not keep witten records , the
failure to do so would inpose an inpossible burden of
proof on Aboriginal peoples, and render nugatory any
rights they have. This process nust be undertaken on a
case- by-case basis.?

This is an inportant finding by the court. It has recogni zed the
equi val ency of the oral tradition to the witten word. This is

i nportant because it allows Treaty First Nations to present ora

tradition so that their Treaty rights wll finally be fully
inplenmented. In addition, it should eventually lead to the
recognition that the nunbered Treaties were peace and friendship
Treaties and that all First Nations agreed to do was share six
inches of topsoil with non-Native settlers.

Under st andi ng the Treaty-Mking Process

The treaty nmaki ng process in Canada has a long history. The
First Nations, the British CGown and to a small extent, the French,
have had consi derable practice in this area. Oiginally, treaties
between either the British Crown or French and First Nations were
made for peaceful purposes, alliances, or to ensure neutrality.
The recent Report of the Royal Comm ssion On Aboriginal Peoples
(hereinafter cited as RCAP) stat ed:

Treati es between the Aboriginal and European Nations (and
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| ater between the Aboriginal nations and Canada) were
negoti ated and concluded through a Treaty naki ng process
that had roots in the traditions of both societies. They
were the neans by which European nations reached a
political accommodation with the Aboriginal nations to live
in peaceful co-existence and to share the l|and and
resources of what is now Canada. [enphasis added]?®

Prior to European contact, the First Nations nade nmany
treaties between individual Nations and Confederacies?®. The
treaties could deal with sharing |land between the respective
Nations or it could deal with treaties of alliance. RCAP found:

When the Europeans arrived on the shores of North Anerica
they were net by Aboriginal nations with well established
di plomatic processes - in effect, their own continental
treaty order. Nations nade treaties with other nations for
pur poses of trade, peace, neutrality, alliance, the use of
territories and resources, and protection.

Since interaction between the nations was conducted orally,
and the peoples involved often had different |anguages and
di al ects, elaborate systens were adopted to record and
mai ntain these treaties. Oal traditions, cerenonies,
protocols, custons and |aws were used to enter into and
mai ntain comm tnents nade anongst the various nations.

Aboriginal nations formed alliances that continued into
[ and t hroughout] the contact period, with treaties serving
to establish and solidify the terns of the relationship.
Protocol s between nations were naintained conscientiously
to ensure that friendly and peaceful relations prevailed. *
Contrary to popul ar nythol ogy, Treaty First Nations knew what they
were getting into when they were negotiating the nunbered Treaties.
Treaty First Nations had a wealth of prior experience negotiating
treaties with other First Nations. In addition, they spent a | ot of
time nmeeting and visiting® with other First Nations. This enabl ed

First Nations to have a good grasp of what the Treaty Comm ssioners
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were offering and whether or not they could trust® the Federa
Gover nnent .

Eur opean Nations also had a |long history of treaty naking.
The basis for this process cones from Roman Law. RCAP found:

As the political power of the church dw ndl ed and feudal
aristocratic hierarchies crunbled, the |eaders of the
energi ng nation-states struggled for survival and trade by
maki ng al liances anong thensel ves. Many European treaties
of this early nation-building period were constitutive in
nature - that 1is, they secured recognition of the
i ndependence and sovereignty of nations both from one
anot her and fromthe pope.

European jurists began to system ze their understandi ng of
treaty law in the seventeenth century, drawing on Ronman
legal treatises as well as a grow ng body of European
di pl omatic precedents. From Roman |aw, they adopted the
essential principle pacta sunt servanda - treaties shall be
honoured in good faith. 3

Looking at the whole situation, it is clear that both the
Federal Governnment and the Treaty First Nations had a | ong history
of treaty making. The Treaties may have been witten in English
along the lines that the Europeans knew but it is inportant to note
that they also followed the First Nations traditions when the
negoti ati ons began. This is affirmed in the RCAP Report:

Wil e European treaties borrowed the form of business
contracts, Aboriginal treaties were nodeled on the fornms of
marriage, adoption, and kinship. They were ainmed at
creating living relationships, and like a marriage, they
required periodic celebration, renewal and reconciliation.
Also, like a marriage, they evolved over tine; the agreed
interpretation of the relationship devel oped and changed
with each renewal and generation of children, as people
grew to know each other better, traded, and hel ped defend
each other. This natural historic process did not render
old treaties obsolete, since treaties were not a series of
specific promses in contracts; rather they were intended
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to grow and flourish as broad, dynamc relationships,
changing and growing with the parties in context of nutual
respect and shared responsibility.

Despite these differences, Europeans found no difficulty
adapting to Aboriginal protocols in North Anerica. They
| earned to nmake condol ence before a conference with the Six
Nations, to give and receive wanpum to snoke the pipe of
peace on the prairies, to speak in terns of brothers
(kinship relations), not ternms and conditions (contract
rel ations). Watever may have cone |l ater, diplomacy in the
first centuries of European contact in North America was
conducted largely on a common ground of synbols and
cerenony. The treaty parties shared a sense of solemity
and the intention to fulfill their prom ses. 3%
It is difficult to conprehend why it has taken so long to have the
spirit and intent of the Treaties recognized. It is obvious that if
the Treaty Comm ssioners followed First Nations traditions when
negotiating the treaties then the interpretation of the Treaty
rights should not followonly what is witten down. There were two
sides to the negotiations and as a result, equal weight should be
given to the Treaty First Nations understanding. The follow ng
sections wll denonstrate the inportance of the spirit and intent
of the Treaties.

The Spirit and Intent of the Treaties

The Federal CGovernnment has maintained that the only treaty
rights that wll be recognized are those found in the witten text
of the treaties®. The Treaty First Nations know that the treaties
are much nore than what was witten down. This is why the Treaty
First Nations want to focus on the spirit and intent of the

treaties. The reason for the different viewpoints is cultural.
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Research into Treaty Seven has found:

Even aside from the possibility that the governnent
deliberately msrepresented its intentions just to get the
First Nations to sign, there are many areas where there was
room for m sunderstanding and m sconmuni cation. Perhaps
nore inportantly, the two sides had different cultural
traditions for remenbering their hi story. In the
Eur o- Canadi an cultures, history was witten down, whereas
in the First Nations cultures, history was transmtted
orally in stories passed on by the elders. It was inportant
that these stories be accurate precisely because they were
not witten dowmn. The First Nations people [were] facing an
i ncom ng and soon-to-be-dom nant [ Euro-Canadian] culture
[which] could formally record its own discourse and that
viewed the Aboriginal culture as inferior.?3

To deal with differences, | will focus on the spirit and

intent of the treaties.

Land Surrender And Peace and Friendship

To understand the nunbered Treaties, the issues of |and
surrender and Peace and Friendship nust first be considered. The
Federal GCovernnent takes the position that the Nunbered Treaties
are land surrender treaties. This is supported by the witten text
of the Treaties.® For exanple, Treaty Six states:

And Whereas, the said Conm ssioners have proceeded to
negotiate a Treaty wth the said Indians, and the sane has
finally been agreed upon and concluded, as follows, that is
to say: -

The Plains and the Wod Cree Tribe of Indians, and al

ot her Indians inhabiting the district hereinafter described
and defined, DO HEREBY CEDE, RELEASE, SURRENDER AND YI ELD
UP to the Governnent of the Dom nion of Canada, for Her
Maj esty the Queen and Her successors forever, all their
rights, titles and privileges, whatsoever, to the |ands
included within the following linmts, ...(enphasis added)?®

The witten text of the Treaty contradicts the First
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Nations understanding. The First Nations believe that their
Treaties are Peace and Friendship Treaties. It was the Treaty First
Nations' belief that they had no right to sell the land. The
Creator owns the land and we cannot sell what is not ours®. As a
result, our forefathers would have only agreed to share the | and
wi th non-Native settlers.

The question then beconmes did the Treaty Conm ssioners
explain this issue properly? Did they negotiate with First Nations
for the sale of their traditional honel ands? RCAP does not think
So.

Throughout the negotiation of the nunbered treaties the

comm ssioners did not clearly convey to First Nations the

inplications of the surrender and cession |anguage in
treaty docunments. The discussion about |and proceeded on

t he assunption, on the First Nations side, that they would

retain what they considered to be sufficient land within

their respective territories, while allow ng the incom ng
popul ation to share their [ands. Many nations believed they
were nmaking treaties of peace and friendship, not treaties
of | and  surrender. It Is probable that treaty

conm ssioners, in their haste to conclude the treaties, did

not explain the concept of |and surrender.*
| would go one step further than the Royal Comm ssion. The Treaty
Comm ssioners could not have explained to First Nations that by
signing the Treaties they were surrendering their land. It was
i npossible to do so because they did not speak the |anguages of
First Nations nor did they have the services of conpetent
transl at ors** who coul d expl ain the European notions about ownership
of land. Instead, the First Nations believed that they were signing

Treaties of peace and friendship* Al that was agreed by First
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Nations was that they would share*® six inches of top soil for
sone of their traditional territories that would be required for
agricultural livelihood for the non-Native settlers. Eva Louise
Laboucan (Driftpile First Nation) had this to say about the Treaty:

They were promsed that the land was still theirs. They

never surrendered. The Queen asked themif the white people

cane this way, could they use this land for living. The

First Nations told them"just six inches, just the top from

the ground, just the ploughing and nothing el se.*

In support of this notion that the Treaty was of peace and
friendship, one only has to refer to the Treaty Conm ssioner s
Report and the Treaty First Nations oral understanding. In the
Treaty Eight Treaty Comm ssioner s Report, he stated that the
pur pose of the negotiations was:

to obtain the consent thereto of Her Indian subjects

inhabiting the said tract, and to make a Treaty, and

arrange wwth them so that there may be peace and goodw ||

bet ween them and Her Majesty's other subjects...(enphasis

added)
This quotation supports the First Nations viewpoint that one of
the main reasons for the Treaties was to ensure peace and
friendship between First Nations and non-Native people. If you add
in the fact that the Federal Governnent wanted to negotiate Treaty
Ei ght because the Indians mght start killing the non-Native
settlers*, then this issue becones even clearer. The Federal
Government wanted to sign a Treaty of peace and friendship with

Treaty First Nations.

| do not think it matters where you go in First Nations
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country. In discussions with Elders, they will all say the sane
thing. W did not surrender our traditional territories. For
exanpl e, El der Adam Del aney from Treaty 7 stated:

The world is round and each society has been given the
right to exist inthis world wwthin its territory, This is
how the Creator arranged it. Therefore, the traditiona
territory of the Bl ackfoot Nation was given to our people
by our Creator. W respected and protected this traditional
territory wwth our mnds and our hearts and we depended on
it for what it enconpasses for our survival. Everything
that we needed for our way of |ife and survival existed in
our traditional territory, such as herbs for nedicine,
roots, rivers, ganme animals, berries, vegetables, the
buffalo ... Because of the way we hold this land, | do not
believe that our Indian | eaders at Bl ackfoot Crossing gave
up this territory but offered to share it with the Wite
man i n exchange for peace and friendshi p between each ot her
and ot her tribes. (enphasis added)?

RCAP made the followng overview of the peace and
friendship issue:

The Crown asked First Nations to share their lands wth
settlers, and First Nations did so on the condition that
they would retain adequate | and and resources to ensure the
wel | -being of their nations. The Indian parties understood
they would continue to maintain their traditiona
governnents, their laws and their custons and to co-operate
as necessary wth the GCown. There was substantive
agreenent that the treaties established an economc
partnership from which both parties wuld benefit.
Compensation was offered in exchange for the agreenent of
First Nations to share. The principle of fair exchange and
mut ual conpensation in the form of annual paynents or
annui ties, social and econom c benefits, and the conti nued
use of their |ands and resources.

These principles, which were part and parcel of the treaty
negoti ations, were agreed upon throughout the ora
negotiations of Treaties 1 through 11. They were not al ways
di scussed at length, and in many cases the witten versions
of the treaties are silent on them In these circunstances,
the parties based their negotiations and consent on their
own under st andi ngs, assunptions and values, as well as on
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the oral discussions. First Nations were assured orally
that their way of |life would not change unl ess they w shed
it to. They understood that their governing structures and
authorities would continue undisturbed by the treaty
rel ationship. They al so assuned, and were assured, that the
Crown would respect and honour the treaty agreenents in
perpetuity and that they would not suffer - but only
benefit - from making treaties with the Crown. They were
not asked, and they did not agree, to adopt non-Abori gi nal
ways and |laws for thenselves. They believed and were
assured that their freedom and i ndependence would not be
interfered with as a result of the treaty. They expected to
nmeet periodically with their treaty partner to nmake the
necessary adjustnents and accommobdations to naintain the
treaty relationship.*®

It becones clearer that the Treaty Conm ssioners only asked to
share the land with First Nations. There was no sale of any First
Nations traditional territories. Two principles canme out these
negoti ations. One: Treaty First Nations believe that the Treaties
were peace and friendship agreenents. Two: Treaty First Nations
agreed to share the land with the non-Native settlers to maintain
peace between the two Nations. Therefore, the Eurocentric concept
of ceding the Treaty First Nations territories was not discussed
at the negotiations. The reason is that these concepts are not
conpatible with the Treaty First Nations world-view Concepts of
| and surrender and of ownership are sonething that still to this
day, Treaty First Nations have a hard time accepting. Although it
may be easier to understand these notions today, ceding and
surrendering is sonmething that would not and could not have been
agreed to at the tine Treaties were signed.

Aboriginal Title
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An issue that nust be considered is First Nations

Aboriginal title to their traditional territories. This issue is

very conplicated. In the case of Del gamuukw, Chief Justice Laner

made the follows findings as it relates to Aboriginal title. He
st at ed:

Aboriginal title is a right in land, and as such, is nore
than the right to engage in specific activities which may
be thenselves Aboriginal rights. Rather, it confers the
right to use land for a variety of activities, not all of
which need to be aspects of practices, custons, and
traditions which are integral to the distinctive cultures
of Aboriginal societies. Those activities do not constitute
the right per se; rather, they are parasitic on the
underlying title. However, that range of uses is subject to
the limtation that they nust not be irreconcilable with
the nature of the attachnment to the land which forns the
basis of the particular group s Aboriginal title. This
i nherent |imt, ..., flows from the definition of
Aboriginal title as a sui generis interest in land, and is
one way in which Aboriginal title is distinct froma fee
si npl e. *°

One of the problens with this statenent is the inherent limt
envi sioned by Chief Justice Lanmer. | find it hard to believe that
First Nations would get involved in strip mning or turning their
traditional territories into parking |ots®. This characterization
by the court is not helpful. The problemis this inherent limt
establ i shed by the court. Patricia Mnture-Angus nmade the foll ow ng
points on this limt:
The sinple fact is that threats to Aboriginal |ands have
not historically been internal rather than external (from
commercial interests such as mning and | unber conpani es or
hydroel ectri c devel opnent, or from governnents). It was not
Haudenosaunee people at Oka who attenpted to build nine

nore holes of a golf course over a burial ground. Laner s
[imtation and the need for such a limtation nust be
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realistically and not sensationally justified. Kent MNei
notes a concern of a simlar nature:

isnt it paternalistic for the Supreme Court to inpose
restrictions on Aboriginal title in the interests of
cultural preservation - which seens to be what this is al
about - if the Aboriginal community in question does not
want then? (McNeil, 1998:13)

The extrenme nature of Lanmer s exanples contributes to the
insult that Aboriginal people thensel ves would treat sacred
lands in such a manner. Again, the real question, as MNeil
identifies, is who gets to determne to what use Aborigi na
title lands could be put. The manner in which the Court has
imagined this limtation rule may in fact nean that there
is little advantage for Aboriginal nations to hold their
| ands as Aboriginal title lands - as it may nean becom ng
subject to yet another |evel of regulation over interna
deci si on maki ng. *!

Treaty First Nations should be able to undertake econom c ventures
that they want to in order to help out their communities. | believe
that the ventures should not be [imted to practices, custons, and
traditions which are integral to the distinctive cultures of
Aboriginal societies . The court is contradicting its judgnment in
Sparrow by not allow ng Aboriginal rights to evolve naturally over
tine.
Anot her aspect that Justice Laner referred to was the fact
that Aboriginal title is held conmunally. He found:
A further dinmension of Aboriginal title is the fact that it
is held comunally. Aboriginal title cannot be held by
i ndi vi dual Aboriginal persons; it is a collective right to
land held by all nenbers of an Aboriginal nation. Decisions
wWith respect to that |land are al so made by that comrunity.
This is another feature of Aboriginal title which is sui
generis and distinguishes it from nornal property

i nterests. %2

This statenent reflects traditional First Nations values. It was
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one of our strengths in the past how we worked together and
survived as conmmunities. W now have the opportunity to enbrace
t hese val ues and gain strength as First Nations.

Reserves
The issue of Aboriginal title also has significant
relevance to First Nations reserves. Treaty First Nations believe
in a notion called skun gun which neans the | ands that we retained
for ourselves. This belief is contrary to how the Federal C own and
the court interpret the Treaty. In Del gamuukw, Lamer found:
The principal provision is s. 18(1), which states that
reserve lands are held for the use and benefit of the
bands which occupy them those uses and benefits, on the
face of the Indian Act, do not appear to be restricted to
practices, custons, and traditions integral to distinctive
aboriginal <cultures. The breadth of those wuses s
reinforced by s. 18(2), which states that reserve | ands may
be used for any other purpose for the general welfare of
the band. The general welfare of the band has not been
defined in terns of aboriginal practices, custons, and
traditions, nor in terns of those activities which have
their origin pre-contact; it is a concept, by definition
which incorporates a reference to present-day needs of
aboriginal communities. On the basis of Guerin, |ands held
pursuant to aboriginal title, like reserve |lands, are al so
capabl e of being used for a broad variety of purposes.®?
The court is trying to link the Indian Act to reserves. | believe
that the court is wong in doing so. The court should be exam ni ng
the oral tradition. In discussions with Harold Cardinal®®, fromthe
Sucker Creek Cree Nation, he nmade it clear that there was no
di scussion of the Indian Act during the Treaty negotiations. If the

Federal Crown had wanted the Indian Act to apply to our Treaties
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t hen these negoti ations should have taken place. The first official
I ndi an Act was passed in 1876. Treaties 6, 7, and 8 were negoti ated
in 1876, 1877, and 1899. Treaty Ei ght First Nations may have the
strongest argunent to have the Indian Act annulled. Therefore, it
is incunbent on Treaty First Nations to sit down with their El ders
and do nore oral research on the spirit and intent of the Treaties.
When considering the reserve issue from a Treaty First
Nations viewpoint, three inportant concerns conme up. First, there
are the considerable concerns wth the problematic size of the
reserves. Second, location of the First Nations reserves nust be
exam ned. Third, the issue of fraudulent | osses nust be addressed.
The Federal CGovernnent had a specific plan for the size of
the First Nations reserves. It is spelled out in the text of the
Treaty Six:
And Her Majesty the Queen hereby agrees and undertakes to
| ay aside reserves for farm ng | ands, due respect being had
to lands at present cultivated by the said Indians, and
other reserves for the benefit of the said Indians, to be
adm nistered and dealt wth for them by Her Mjesty s
Governnent of the Dom nion of Canada; provided, all such
reserves shall not exceed one square mle for each famly
of five, or in proportion for larger or smaller famlies,
in manner followng, that is to say: that the Chief
Superintendent of Indian Affairs shall depute and send a
suitable person to determ ne and set apart the reserves for
each band, after consulting with the Indians thereof as to
the locality which may be found to be nost suitable for
t hem *°
One of the main problens that occurred because of the
witten text was the reserve size. The text is quite clear that al

the Treaty Conmm ssioners were offering was one square mle per



22
famly of five. Wiat will be denonstrated in this section is that
the Treaty First Nations understood that they were retaining nuch
nore land than their present reserves. The Treaty First Nations
intended to keep nost of their lands to maintain their traditiona
livelihoods. Al that they agreed to do was share the land with the
non- Nati ve settlers.

As a result of Governnment policy, the reserves in Treaty
Ei ght are nmuch smaller than is needed for First Nations. In the
Treaty and Aboriginal Rights Research interviews, the follow ng
poi nt supports that claim Several Elders believe that their
reserves are too small and one, WIIliam Ckeymaw, insists that the
treaty promsed that nore |l and would be provided if the reserves
becane overcrowded. °® As First Nations popul ations are increasing,
it is apparent that nore |land® is needed to counter this trend.
There is not enough | and for either neani ngful econom c devel opnent
or agriculture. If the Federal Crown was to conply with its
prom ses of nore land to Treaty First Nations then reserve size
woul d not be an issue.

The approach of the Federal Crown has resulted in First
Nations reserves being snaller than needed. This approach has
resulted in the reserves in Treaty Ei ght conprising roughly .0034%
of the total |and base®®. These figures are based on the existing
reserves within Treaty Ei ght nmeasured against the approximtely

325, 000 square m |l es contained therein.
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This problem can be illustrated by exam ning the current
size of the Sucker Creek Cree Nation Reserve. Currently, Sucker
Creek has 15,000 acres of land. Uilizing the Treaty fornula
15,000 divided by 128 acres per person (based on 640 acres per
famly of five), Sucker Creek is set up for a population of
approxi mately 117 people. Currently, Sucker Creek has a popul ation
of 2000 people. This neans that Sucker COreek nenbers currently have
7.5 acres per person.
This limted anount of land is insufficient for Treaty
First Nations to conduct any neani ngful econom c devel opnent. It
does not allow First Nations to get involved in any forns of
Iivelihood established in the Treaty. There is not enough | and for
either the individual or the community. Therefore, nore land is
needed.

If we use the Treaty formula and current population
figures then Sucker Creek should have a reserve of 256,000 acres
(2000 people tinmes 128 acres per person). This figure increases
when we use the land in severalty fornula then Sucker Creek should
have a reserve of 320,000 acres (2000 people tinmes 160 acres per
person). We can find support for the notion that the Sucker Creek
Cree reserve should receive nore land by referring back to the
Treaty Comm ssioner s promse. He said that First Nations would
have secured to themin perpetuity a fair portion of the |and .

The problem that Treaty First Nations are facing is that
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the Federal Crown contends that the surveying of the reserves was
to be a one-tinme grant. Treaty First Nations disagree with this
notion vehenently. W believe the size of the reserves would
i ncrease as our population figures rose. Qur reserves are becom ng
overcrowded. Treaty First Nations need and are owed nore |land. This
i ssue is sonmething that needs to be addressed in the future.

One of the first things that had to be done after the
Treaty signing was for the First Nations to choose the | ocations of
their reserves. Forner President of the Indian Association of
Al bert a, Dr. Harold Cardinal, contends that the First Nations
tended to take their reserves around the waterways:
Many of the reserves that were taken by the Indians were
situated around or in close proximty to |akes and rivers.
The underlying purpose in so locating the reserves was to
gi ve the people access to one of their traditional neans of
livelihood - fishing. Therefore, when the |land was taken
for a reserve, the headland-to-headland concept was
adopted. This neans that parts of the waters, |akes or
rivers were incorporated into the reserves so that the
I ndians there could continue to fish and hunt water fow
unnol ested. The governnent has yet to acknow edge ownership
by the Indians of those portions of |and under water.>°
This statenent by Dr. Cardinal is inportant because there are nany
problenms with the | akes and rivers in the Treaty Ei ght region. By
havi ng ownership of the |ands under water, the Treaty First Nations
should have nore security in protecting the cleanliness and
pristineness of the water supply. | believe that before economc
devel opnent could occur in our traditional territories that

perm ssion would have to be granted by First Nations and this

requi renent should be seen as a Treaty right. This process would
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help alleviate the problens of off-reserve pollution.
Anot her problemis the Federal CGovernnent fraudulently took

a lot of reserve land fromFirst Nations. RCAP found:

Sone prairie treaty nations never received their ful

entitlement of reserve lands and therefore never had the
opportunity to try farmng. Mreover, in the |and rush that
acconpani ed the building of the Canadi an Pacific Railway,
many First Nations lost parts of their reserves. |In
Sout hern Saskat chewan alone, close to a quarter mllion
acres of reserve |land had been sold by 1914. In very few
i nstances were First Nations wlling vendors; usually they
were subject to relentless pressure from governnent
officials and local settlers to part with their |and.
Sonetinmes reserve |lands were expropriated for railway
easenents or the needs of neighboring nmunicipalities. In
ot her cases, reserve lands were | ost through questionable
transactions involving governnent officials and |and
specul ators. In a fanous case, docunented in the 1970 s by
the Federation of Saskatchewan |ndian Nations, forensic
evi dence established that fraudulent deeds for |ands
bel onging to the White Bear First Nation Comunity had been
typed up in the office of the local |ndian Superintendent. ®

As a result of the denonstrated fraudul ent |osses, all Treaty First
Nati ons should examne this area closely. First Nations people need
to: discuss these issues with their Elders; review any docunents
pertaining to leasing or surrendering reserve land(s); and if
necessary, survey® their reserves. This will ensure that First
Nations can claimtheir full allotnent of reserve land. It could
al so give First Nations an idea of how rmuch nore reserve |and wl|
be needed for future generations.

Hunting, Fishing, and Trapping Rights

The next area that | want to examne is the Treaty right to

hunt. One of the major stunmbling points to the signing of Treaty
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Eight for the Treaty First Nations was the ability of First Nations
to continue their usual hunting, fishing, and trapping practices.
The First Nations were adamant in the treaty negotiations and
stated that if their demands were not nmet then there would be no
treaty. Their fears were allayed when the Conmm ssioner nade the
foll ow ng prom se:

Qur chief difficulty was the apprehension that the hunting and
fishing privileges were to be curtailed. The provision in the
treaty under which ammunition and twine is to be furnished
went far in the direction of quieting the fears of the
I ndi ans, for they admtted that it would be unreasonable to
furnish the means of hunting and fishing if laws were to be
enact ed whi ch woul d make hunting and fishing so restricted as
to render it inpossible to nake a |ivelihood by such pursuits.
But over and above that provision, we had to solemly assure
themthat only such laws as to hunting and fishing as were in
the interest of the Indians and were found necessary in order
to protect the fish and fur-bearing animals would be nade, and
that they would be free to hunt and fish after the treaty as
they would be if they never entered into it. (enphasis added)®

It is interesting to note that despite the prom ses nade to
First Nations that "they would be still free to hunt, fish, and
trap as if they had never entered into treaty", the witten text of
the Treaty has had a negative inpact on First Nations
opportunities to hunt, fish, and trap. Treaty Ei ght states:

And Her Majesty the Queen HEREBY AGREES with the said Indians
that they shall have the right to pursue their usual vocations
of hunting, trapping, and fishing throughout the tract
surrendered as heretofore described, subject to such
regulations as may fromtine to tinme be nmade by the Governnent
of the country, acting under the authority of Her Mjesty, and
savi ng and excepting such tracts as may be required or taken
up from tine to time for settlenent, mning, |unbering,
trading or other purposes.®

In considering the inportance of the Treaty right to hunt, |
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want to exam ne both archival and docunentary evi dence and El ders
testinony to denonstrate that the witten text does not reflect the

El ders understanding. In an affidavit by James K. Cornwal | ®*, he

said that the Treaty Comm ssioner made the followng promses to
our | eaders:

- Nothing would be allowed to interfere with their way of
making a living, as they were accustoned to and as their
forefathers had done.

- The old and the destitute would al ways be taken care of,
their future existence would be carefully studied and provided
for, and every effort would be nmade to inprove their |iving
condi ti ons.

- They were guaranteed protection of their way of living as
hunters and trappers, fromwhite conpetition; they would not
be prevented fromhunting and fishing as they had al ways done,
so as to enable themto earn their living and maintain their
exi stence.

- Mich stress was laid on one point by the Indians, as
foll ows: They woul d not sign under any circunstances, unless
their right to hunt, trap, and fish was guaranteed and it nust
be understood that these rights they woul d never surrender.®

M. Cornwall s affidavit raises sone interesting points on the
content of the Treaty. It denonstrates that Treaty Ei ght was |ike
nost of the nunbered treaties. The Conm ssioner’s made pronises to
Treaty First Nations that did not nake it into the witten text of
the treaty. Cornwall s affidavit supports the validity of the
El ders statenents. Fred Jdiver OCkeymaw, an Elder from the
Driftpile Reserve in Northern A berta, nmade the foll ow ng statenent
on the Treaty right to hunt:

First Nations were not supposed to | ose anything by entering

into the Treaty. They were supposed to keep all of their

hunting and fishing rights and their way of life. They were

gai ning their nedical, schooling and they were given equi pnent
for farmng. This was supposed to |ead to a better way of life
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i nstead of just hunting, trapping, and fishing.?®®
Anot her interesting aspect is the true neaning of this treaty
right. If you ask any First Nations person what the right to hunt
means he/she will invariably respond that it includes hunting for
food, social, cerenonial, and commercial purposes. This belief was
ultimately recogni zed and supported in the Horseman case. The court
made two findings. First, it found:

An exam nation of the historical background |leading to the
negoti ations of Treaty 8 and the other nunbered treaties |eads
inevitably to the conclusion that the hunting rights reserved
by the treaty included hunting for commercial purposes. The
I ndians wished to protect the hunting rights which they
possessed before the treaty cane into effect and the federal
government w shed to protect the native econony which was
based on those hunting rights. ¢

Second, it adopted Arthur Ray s subm ssion that the Treaty
right to hunt included comercial rights. Ray found:

The Indians indicated to the Treaty 8 Comm ssioners that they
want ed assurances that the governnent would | ook after their
needs in tines of hardship before they would sign treaty. The
Comm ssi oners responded by stressing that the governnent did
not want Indians to abandon their traditional economc
activities and becone wards of the state. Indeed, one of the
reasons that the Northwest Gane Act of 1894 had been enacted
was to preserve the resource base of the native econom es
outside of the organized territories. The governnment feared
that the collapse of these economes would throw a great
burden onto the state such as had occurred when the bison
econony of the prairies had fail ed.

[ Commercial provision hunting was an inportant aspect of the
commerci al hunting econony of the region fromthe onset of the
fur trade in the late 18th century. However, no data exists
that makes it possible to determ ne what proportion of the
native hunt was intended to obtain provisions for donestic use
as opposed to exchange.

Furthernore, in ternms of economc history, | amnot sure any



29
attenpts to make such distinctions woul d be very neaningful in
that Indians often killed animals, such as beaver, primarily
to obtain pelts for trade. However, the Indians consuned
beaver neat and in many areas it was an inportant conponent of
the diet. Conversely, noose, caribou, and wood buffalo were
killed in order to obtain neat for consunption and for trade.
Simlarly, the hides of these aninmals were used by |ndi ans and
they were traded. For these reasons, differentiating donestic
hunting from commercial hunting is unrealistic and does not
enable one to fully appreciate the conplex nature of the
native econony follow ng contact.

As a result of this testinony, the Suprene Court of Canada finally
accepted the notion that the Treaty right to hunt enconpassed nore
rights than it thought. The treaty right to hunt was not only for
food purposes but it also included the right to hunt for commerci al
purposes. This was a great noral and legal victory for Treaty First
Nations because it denonstrated that the Elders statenents on
these rights were correct. Unfortunately, the Suprenme Court, after
acknowl edging the Treaty right to hunt for comrerce, took away this
right in the Horseman case.

1930 Natural Resource Transfer Agreenent

One of the nost despicable actions of the Federal Governnent
was to transfer responsibilities of the wildlife and natural
resources to the three Prairie provinces (Manitoba, Saskatchewan,
and Al berta) without consulting First Nations. The probl emthat has
arisen is that First Nations have no historic relationship with any
of those provinces. Al berta and Saskatchewan did not even exist
when Treaty Ei ght was negotiated. As a result, Treaty First Nations

want to nmaintain their bilateral relationship with the Federa
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Government. The unfortunate result of the 1930 Natural Resource
Transfer Agreenent® (hereinafter referred to as the 1930 NRTA) is
the inpact on the Treaty right to hunt, fish, and trap. Section 12
of the 1930 NRTA reads:

12. In Oder to secure to the Indians of the Province the

conti nuance of supply of ganme and fish for their support and

subsi stence, Canada agrees that the |aws respecting gane in
force in the Province fromtine to tine shall apply to the
| ndians within the boundaries thereof, provided, however, that
the said Indians shall have the right, which the province
hereby assures to them of hunting, trapping, and fishing gane
and fish for food at all seasons of the year on all unoccupied

Crown | ands and on any other |lands to which the said Indians

may have a right of access.

Section 12 of the 1930 NRTA serves three purposes. First, the
three Prairie Provinces have to establish Wldlife Acts to ensure
that there is enough wildlife for First Nations subsistence. The
cases of Cardinal, Horseman, and Badger found that First Nations
have to abide by Provincial laws’™ unless they are hunting on
unoccupi ed Crown | ands or | ands that they have the right of access.
Second, the treaty right has been restricted to hunting, fishing,
and trapping for food purposes. This is a remarkabl e change in the
Treaty right to hunt and it has severely limted the scope of the
Treaty right. First Nations can only hunt, w thout being subject to
provi ncial |aws, on unoccupied Crown |ands and |ands to which we
may have a right of access. This is contrary to the prom se that
First Nations would be free to hunt and fish after the Treaty as

they would be if they never entered into it.

First Nations were not pleased with the way that the 1930
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Nat ural Resource Transfer Agreenent cane into effect with their
Treaty. The bitterness with this agreenent is echoed in the
statenent made by M. Okeymaw.

None of the reserves had any know edge of the changes that

were made in 1930. (1930 Natural Resource Transfer Agreenent)

No one was approached. No Chief and Council were approached

and told that they (the Federal Governnment) were giving the

provi nces these powers. No consent was obtained. (enphasis

added) ™

| believe that the Federal Government had no right to
negoti ate the 1930 NRTA wi thout consulting First Nations. Wen the
treaties were made, both the Federal Government and Treaty First
Nations were equal parties. This is the basis of the bilatera
rel ati onship. You do not and cannot change the relationship w thout
the consent of the other party. This would violate the notion of
the honour of the Crown. It is akin to the Federal Governnent
making a Treaty with the United States of America and the United
States unilaterally changing the treaty to suit their own purposes.
Wiy do the sane thing to First Nations?

The overall effect of game laws is discussed in Rene

Funol eau’'s As Long as This Land Shall Last:

The restrictions inposed on him by gane laws were
i nconprehensible to the Indian. He understood that sone were
necessary for the protection of wildlife, but he believed that
they should be strictly applied to the ones wasting the
resources, not the Indian who depended on hunting for his
exi stence. Instead of protecting the Indian's freedomto hunt,
trap and fish, the Government first allowed it to be eroded,
and then restricted. This was the cause of inmeasurable
physi cal suffering, and a rapid deterioration of the Indians
econom ¢ structure. Failure to honour this Treaty obligation
was a serious breach of trust on the part of the Canadi an
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Gover nment . "2

| believe that this quote is very revealing. To ny know edge,
the sun has not stopped shining, the rivers have not stopped
flow ng and the grass has not stopped growing. Therefore, it would
be safe to assune that Treaty First Nations' hunting, fishing, and
trapping rights still exist. As a result, | believe that the
Federal Governnent has seriously breached its obligations to Treaty
First Nations. Accordingly, the federal governnent shoul d provide
financial conpensation to First Nations for restricting their
Treaty rights.
Concl usi on

| believe that Treaty First Nations have a trenendous
opportunity because of the Del ganuukw deci sion. W are able to use
the oral tradition in order to denonstrate the spirit and intent of
the Treaties. W wll finally be able to have the Treaties
inplenmented in the manner that our forefathers had naturally
intended. W will be able to prove that our Treaties are for peace
and friendship and not |and surrender. W will be able to show that
we had intended to retain significant portions of our traditional
territories. In addition, we can make stronger argunments in order
to protect the Treaty right to hunt, fish, and trap.

As it is with any case from the Suprenme Court of Canada,
Del gamuukw has its own problens. | disagree with the restrictions

i nposed upon Treaty First Nations by the court s definition of
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Aboriginal title. I do not like the notion that our reserves are
tied to the Indian Act. | amalso aware of the dangers of bringing
our sacred Treaties into a foreign court system Therefore, | would

hope that our |eaders, both of the Federal Crown and Treaty First
Nations, would be able to sit down and negotiate nation to nation
on the neaning of the Treaties. W have direction fromthe court to
utilize the oral tradition to determne the neaning of the
Treaties. | hope and pray that we are able to negotiate in an

efficient manner so that future generations may benefit.
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1. My nane is Sheldon Cardinal and | am Cree fromthe Sucker Creek
Cree Nation in Treaty Eight, Alberta. It is an honour to be witing
an article on the inplications of Delganmuukw for Treaty First

Nations. | amaware that Del gamuukw is largely an Aboriginal title
case but | believe that it has relevance for Treaty First Nations.
Throughout this article, there wll be nunmerous references to

Aboriginal title and oral tradition which will help strengthen the
spirit and intent of the Treaties.

There are a nunber of people that I would like to thank for their
assistance in conpleting this article. First, | would |like to thank
t he Del ganmuukw Nati onal Revi ew Research G oup for the opportunity
to do this article. Second, | would like to thank Kent MNei l
Patricia Mont ur e- Angus and Beverl ey Jacobs for their
recommendations in revising this article. Finally, I would like to
thank ny famly for their support: Harold and Misie Cardinal
Cory, N cole, Gabriella and C.J. Cardinal; Raynond Cardinal; Jaret
and Becky Cardinal; Cheryl and Jason Cardinal-Gordon; Sara
Cardi nal ; Beverley Jacobs; and ny son, Lukas Cardinal.

2.R v. Mrshall, [1999] 4 CNL.R 161 at 172.

3. The Treaty of 1760-61 involves the British Crown, the M kmaq,
Mal | seet, and Passamaquoddy Nations and it was signed March 10,
1760 at Halif ax.

R v. Marshall, [1999] 4 CNL.R 161 at 168.

4. R v. Sinon, [1986] 1 C.N.L.R 153 [hereinafter Sinon]

5.R v. Van der Peet, [1996] 4 C N L. R 177.

6. Del ganuukw v. British Colunbia, [1998] 1 CNL.R 14
[ hereinafter referred to as Del ganuukw

7. R v. Badger [1996] 2 CN.L.R 77 [hereinafter Badger]

8. R v. Nowegijick [1983] 2 C N L.R 83. [hereinafter
Nowegi j i ck]

9. Ibid. at 94.
10. Jones v. Meehan 175 U. S. 1 (1899)

11. Ibid. at 10-11.
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12. Badger, supra note 7 at 92.

13. Re: Paulette s Application [1973] 6 WWR. 97 [hereinafter Re:
Paul et t e]

14. Ibid. at 123.
15. Ibid. at 129.
16. Ibid. at 141.

17.Re: Paulette et al was reversed on ot her grounds by the
Nort hwWest Territories Court of Appeal and the Suprene Court of
Canada. See Re: Paulette et al and the Registrar of Titles,
[1976] 2 WWR 193.

18. R v. Horseman, [1990] 3 CN.L.R 95 at 109. [hereinafter
Hor seman]

19.1n considering the two distinct cultures, | amreferring to
First Nations and representatives of the Federal Crown. | am aware
that there are many independent First Nations who signed the
Treaties. For exanple, Treaty Eight was signed by the Cree,
Qg i bway, and Dene Nati ons.

20. R v. Sparrow [1990] 1 S.C R 1075 at 1091.

21. There are a couple of cases that support the notion that
existing Treaty rights nust be examned in a contenporary manner
In the case of Sinon, it was recogni zed that using a truck, rifle
and amunition was within the Treaty right. In Sundown, building a
cabin is a contenporary way of providing shelter for hunting that
was served by a |lean-to when the Treaty was signed.

See R v. Sinon, supra note 4 and R v. Sundown [1999] 2 C. N L.R
289.

22.1t wll be denonstrated throughout this paper that there are
probl ens in understanding the true neaning of the Treaties. For too
many years, the Federal Governnent s reliance on the witten text
of the Treaty was the only way to interpret the Treaties. Both
Del gamuukw and Marshall allow First Nations to utilize their ora
tradition to finally achieve the proper understanding of the spirit
and intent of their Treaties. The next issue that Treaty First
Nations will have to address is the inplenentation of their Treaty
rights.
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23. Sinon, supra note 4 at 169.

24. John Borrows and Leonard Rot man, Aboriginal Legal |ssues:
Cases, Materials & Coomentary, (Toronto: Butterworths, 1998) at
335.

25. Sinon, supra note 4 at 174.

26. There has been an abundance of research conducted by Treaty
First Nations to address the spirit and intent of the Treaties. For
exanple, the Treaty 7 Elders and Tribal Council worked with Sarah
Carter, Walter Hildebrandt and Dorothy First R der in devel oping
The True Spirit and Original Intent of Treaty 7. |In Saskatchewan,
the Ofice of the Treaty Comm ssioner requested two reports, one of
the Federal Governnent interpretations and one on the oral
tradition of the First Nations. The Federal Governnent viewpoi nt
was researched by Professors Frank Tough, Arthur Ray, and J.R
MIller. The report on oral tradition was conducted by Harold
Cardinal and Walter Hildebrandt. Finally, there is going to be an
abundance of research forthcomng on Treaty Eight. On June 21,
1999, it was our centennial. This wll provide a wealth of
information on the spirit and intent of the Treaties.

This research is inportant because we have finally reached a point
where the courts are accepting oral tradition as the equival ent of
the witten word. The Del gamuukw deci si on has | aid the groundwork
for the courts to finally recognize that the nunbered Treaties are
peace and friendship Treaties.

27. Del gamuukw, supra note 6 at 49-50.
28. Canada, Report of the Royal Conm ssion on Aboriginal Peoples,

Looki ng Forward, Looking Back, Volune 1, 1996, at 119. [hereinafter
RCAP]

29. An exanple of the Treaties between First Nations was referred
to in Report of the Royal Conm ssion on Aboriginal Peoples. It
f ound:

Anmong nations occupyi ng over | appi ng territories,
confederacies were forned in part to protect boundaries on al

sides and to regulate resource use within the common area.
This was the case for the plains nations, which used |arge
territories for their hunting econom es and whose alliances
created relationships based on nutual respect and non-
interference. One nation could not interfere in the internal
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affairs of another but mght intervene at the request of a
menber nati on.

| bid. at 120-121.

30. Ibid. at 119-120.

32. For exanple, in Treaty 4, the foll ow ng happened:

In the end, and in part because of all the difficulties in
negotiating the treaty, Mrris offered and the chiefs present
agreed to accept the terns of Treaty 3, the terns which had
al ready been communi cated to themby the Gibwa with whomthey
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